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Title  42 — Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  122— HEALTH  SYSTEMS 
AGENCIES 

PART  124 — MEDICAL  FACILITY 
CONSTRUCTION  AND  MODERNIZATION 

Project  Grants  for  Public  Medical  Facility 
Construction  and  Modernization 

AGENCY:  Public  Health  Service.  HEW. 
ACTION:  Final  rules. 

SUMMARY:  These  rules  establish  ap¬ 
plication  and  project  requirements  for 
grants  to  public  entities  for  medical  fa¬ 
cility  construction  or  modernization 
projects  designed  to  (1)  eliminate  or  pre¬ 
vent  imminent  safety  hazards,  or  (2) 
avoid  noncompliance  with  State  or  vol¬ 
untary  licensure  or  accreditation  stand¬ 
ards.  The  rules  implement  section  1625 
of  the  Public  Health  Service  Act,  42 
U.S.C.  300r,  and  will  enable  grants  under 
that  section  to  be  made. 

EFFECTIVE  DATE:  December  9,  1977. 

ADDRESS:  Acting  Director,  Division  of 
Facilities  Development,  Room  6-41,  Cen¬ 
ter  Building,  3700  East-West  Highway, 
Hyattsville,  Md.  20782. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Harry  P.  Cain  H.  Ph.D.,  Director,  Bu¬ 
reau  of  Health  Planning  and  Resources 
Development,  Room  6-22,  Center 
Building,  3700  East-West  Highway, 
Hyattsville,  Md.  20782,  301-436-6850. 
SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  public  comments  re¬ 
ceived  in  response  to  the  Notice  of  Intent 
published  on  November  16,  1976  (41  FR 
50514) ,  and  the  Notice  of  Proposed  Rule- 
making  published  on  November  26,  1976 
(41  FR  52079),  and  the  substantive  ac¬ 
tions  taken  with  respect  to  the  proposed 
rules,  is  set  forth  below. 

I.  Proposed  42  CFR  Part  124 

A.  PROPOSED  42  CFR  124.2 

A  number  of  substantive  suggestions 
were  made  regarding  the  definitions  of 
§  124.2  of  the  proposed  regulations. 

1.  One  conunent  objected  that  the  def¬ 
initions  of  “cost”  and  “modernization” 
in  the  proposed  regulations  (§  124.2(c) 
and  §  124. 2(j),  respectively)  did  not  in¬ 
clude  expansion  of  bed  capacity,  and 
recommended  that  those  definitions  be 
revised  to  include  expansion  of  bed  ca¬ 
pacity.  This  suggestion  has  not  been  ac¬ 
cepted  because  the  statutory  definition 
of  “cost”  (section  1633(10))  specifically 
excludes  expansion  of  bed  capacity  as  an 
element  of  “cost”  for  section  1625  grants. 
The  term  “modernization”  has  likewise 
been  defined  to  be  consistent  with  the 
statutory  definition  of  cost. 

2.  One  comment  questioned  whether 
the  term  “hospital”  (§  124.2(g)  of  the 
proposed  regulations)  included  facilities 
for  the  care  of  the  acutely  mentally  ill. 
Such  facilities  may  or  may  not  come 
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within  the  definition,  depiending  on 
whether  they  are  furnishing  primarily 
domiciliary  care.  Since  it  was  felt  that 
this  test  could  not  be  made  more  precise, 
the  provision  was  not  changed  in  this 
regard.  Another  comment  noted  that  the 
proposed  §  124.2(g)  differs  considerably 
from  the  definition  of  “hospital”  in  42 
CFR  122.301(b)(1)  and  suggested  they 
be  made  consistent.  However,  since 
§  124.2(g)  is  essentially  the  statutory 
definition  applicable  to  section  1625  (see 
section  1633(3),  Public  Health  Service 
Act) ,  it  was  not  changed. 

3.  Two  comments  questioned  the  defi¬ 
nition  of  “major  repair”  in  S  124.2(h)  of 
the  proposed  regulations  as  imprecise,  on 
the  ground  that  the  term  “plant  value“ 
was  ambiguous.  Accordingly,  the  defini¬ 
tion  has  been  clarified  by  defining  the 
term  “plant  value"  as  the  book  value  of 
the  existing  building  with  respect  to 
which  the  grant  is  made.  One  comment 
also  questioned  the  wisdom  of  having 
both  a  dollar  and  a  percentage  floor  on 
what  constitutes  a  “major  repair,”  and 
suggested  that  only  a  minimum  dollar 
figure  be  used.  However,  the  percentage 
floor  approach  was  retained  as  more 
consistent  with  the  concept  of  a  “major" 
repair  when  applied  to  large  facilities,  as 
a  repair  costing  $200,000  might  not  in 
fact  be  “major”  in  view  of  the  much 
greater  plant  value  of  large  facilities. 

4.  One  comment  questioned  whether 
the  type  of  outpatient  medical  facility 
defined  in  S  124.2(k)  (2)  of  the  proposed 
regulations  was  intended  to  include  pri¬ 
vate  phvsicians’  offices.  The  definition 
was  not  intended  to  cover  physicians’ 
offices,  but  rather  medical  care  entities 
which  specialize  in  delivery  of  certain 
types  of  services,  such  as  an  eye  clinic, 
dental  clinic,  or  ambulatory  surgical  cen¬ 
ter.  In  any  case,  only  public  and  quasi¬ 
public  corporations  are  eligible  for  as¬ 
sistance  under  section  1625  (see  para¬ 
graph  B1  below) .  The  definition  has  been 
revised,  however,  to  clarify  this  intent. 

5.  A  number  of  comments  questioned 
various  aspects  of  the  definition  of 
“urban  or  rural  poverty  area”  in  §  124.2 
(r)  of  the  proposed  regulations.  Most  of 
these  suggested  that  different  criteria  be 
employed  in  determining  what  should 
constitute  such  areas.  However,  the 
statutory  definition  (section  1633(15)) 
consists  essentially  of  a  formula,  which 
does  not  permit  the  use  of  other  criteria : 
hence,  these  suggestions  were  rejected. 
Several  comments  also  questioned  the 
choice  of  census  tracts,  minor  civil  divi¬ 
sions  and  census  county  divisions  as  the 
geographic  units.  Two  comments  noted 
that  these  units  would  in  many  cases  not 
reflect  service  areas,  and  suggested  that 
some  unit  more  reflective  of  service  areas 
be  chosen.  Since  the  necessary  popula¬ 
tion  data  for  application  of  the  statutory 
formula  are  not  available  by  facility 
service  areas,  and  service  areas  would 
in  any  event  be  extremely  difficult  to 
determine  for  purposes  of  the  formula, 
this  suggestion  was  not  accepted.  One 
comment  stated  that  the  census  units 
were  not  mutually  exclusive  and  so 
should  not  be  used.  However,  the  units 
being  used  by  the  Secretary  are  mutually 


exclusive,  so  no  change  in  geographic 
unit  was  made.  Since  none  of  the  com¬ 
ments  disagreed  with  the  basic  policy 
choice  in  the  proposed  regulations  of 
making  the  definition  as  liberal  as  the 
statutory  formula  allows,  the  definition 
remains  unchanged  in  effect,  although 
the  langauge  has  been  clarifi^. 

B.  PROPOSED  42  CFR  124.3 

Several  comments  were  received  con¬ 
cerning  eligibility  for  grants  set  forth  in 
§  124.3  of  the  proposed  regulations. 

1.  Two  comments  contended  that  pri¬ 
vate  non-profit  entities  should  be  eligible 
for  section  1625  grants.  As  a  class,  such 
entities  are  in  general  ineligible  for  such 
grants  under  section  1625(a)  of  the  Act, 
which  limits  eligibility  for  grants  to 
public  and  “quasi-public”  corporations. 
To  clarify  just  what  corporations  would 
qualify  as  “quasi-public,”  a  definition  of 
that  term  has  been  added  to  §  124.2. 
It  should  be  noted  that  the  fairly  restric¬ 
tive  definition  of  “quasi-public  corpora¬ 
tion”  in  the  new  §  124.2(m)  reflects  the 
intent  evidenced  in  the  legislative  history 
of  section  1625  that  such  project  grants 
were  to  go  to  facilities  that  were  “public” 
in  nature.  See  H.R.  Rep.  No.  93-1640  at 
84:  120  Cong.  Rec.  S22261  (Dec.  19, 1974) ; 
120  Cong.  Rec.  H12634  (Dec.  20.  1974). 

2.  One  comment  suggested  that  §  124.3 
(b)  of  the  proposed  regulations  implied 
that  projects  for  both  construction  and 
modernization  would  be  ineligible  for 
grants.  This  implication  was  not  in¬ 
tended,  and  the  provision  has  been  clari¬ 
fied  accordingly. 

3.  One  comment  objected  that  non- 
compliance  with  Life  Safety  Code  re¬ 
quirements  should  not  be  used  as  a  basis 
for  project  eligibility,  as  the  require¬ 
ments  have  no  demonstrated  relation¬ 
ship  to  patient  fire  safety.  This  comment 
was  not  accepted,  since  noncompliance 
with  the  Life  Safety  Code  is  one  of  the 
bases  for  project  funding  set  out  in  the 
statute. 

C.  PROPOSED  42  CFR  124.4 

1.  PROPOSED  4  2  CFR  124.4(0 

The  majority  of  comments  received  on 
the  proposed  Part  124  concerned  the 
“finding  of  need”  requirement  of  pro¬ 
posed  §  124.4(c).  The  approach  taken  in 
the  proposed  regulations  was  that  (in 
most  cases)  either  a  currently  effective 
finding  made  or  adopted  by  the  State 
Agency  under  a  State  certificate  of  need 
program,  or  a  currently  effective  positive 
determination  made  or  adopted  by  the 
State  Agency  under  a  State  program 
under  section  1122  of  the  Social  Security 
Act  would  satisfy  the  statutory  require¬ 
ment  for  a  finding  of  need.  Where  such 
programs  were  not  operative  or  appli¬ 
cable  to  a  project.  State  Agencies  were 
to  use  the  criteria  set  out  in  the  section 
1122  regulations. 

'The  public  comments  objected  to  this 
approach  on  several  grounds.  Use  of  spe¬ 
cific  criteria,  rather  than  simply  the  sec¬ 
tion  1122  or  State  certificate  of  need 
finding,  was  suggested.  It  was  also  sug¬ 
gested  that  where  a  State  has  both  a 
section  1122  program  and  a  State  certif¬ 
icate  of  need  program,  affirmative  find- 
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ings  under  both  should  be  required.  One 
comment  suggested  that  where  a  State 
has  a  weak  certificate  of  need  or  section 
1122  program,  the  Secretary  make  the 
finding  of  need  instead  of  the  State 
Agency,  Another  comment  suggested 
that  where  other  agencies  of  a  State 
administer  those  programs,  they  make 
the  finding  of  need  instead  of  the  State 
Agency.  It  was  also  suggested  that  the 
regulations  not  merely  refer  to  the  sec¬ 
tion  1122  criteria,  but  rather  that  they 
be  repeated  in  the  regulations. 

The  following  actions  have  been  taken 
with  respect  to  this  section.  First,  since 
the  statute  requires  that  the  finding  of 
need  be  made  “by"  the  State  Agency,  the 
regvilations  continue  to  require  this. 
However,  in  response  to  the  confusion 
expressed  about  the  relationship  of  the 
finding  of  need  to  the  other  programs,  it 
was  decided  to  separate  them  entirely. 
The  regulations  now  require  that  the 
finding  of  need  be  based  on  the  State 
certificate  of  need  or  section  1122  cri¬ 
teria;  however,  the  granting  of  a  certifi¬ 
cate  of  need  or  a  favorable  section  1122 
finding  does  not  satisfy  the  finding  of 
need  requirement.  The  finding  of  need 
requirement  can  be  satisfied  by  a  simple 
written  statement  prepared  by  the  State 
Agency  which  specifies  the  criteria  used 
and  states  that  there  is  (or  is  not)  a 
finding  of  need  for  the  health  services 
to  be  provided  by  the  applicant  project. 
It  should  be  pointed  out  that  this  finding 
of  need  may  be  made  prior  to  the  cer¬ 
tificate  of  need  process. 

Wherever  a  certificate  of  need  or  sec¬ 
tion  1122  approval  is  required  in  order 
for  the  project  (or  some  larger  under¬ 
taking  of  which  the  section  1625  project 
is  a  part)  to  operate  and/or  receive  re¬ 
imbursement  for  the  capital  expenditure 
from  Medicaid  and  Medicare,  then  these 
must  also  be  submitted,  although  not  as 
the  “finding  of  need.”  Rather,  the  cer¬ 
tificate  of  need  and  section  1122  approv¬ 
als  are  considered  necessary  as  evidence 
of  the  applicant’s  ability  to  complete  the 
project  and  to  maintain  and  operate  it 
upon  completion  (section  1604(b)(1) 
(E) ),  and  §  124.4(f)  of  these  regulations 
has  been  revised  to  reflect  this.  Where  a 
State  does  not  have  a  certificate  of  need 
or  section  1122  program,  the  State 
Agency  must  apply  the  section  1122  cri¬ 
teria,  which  have  now  been  set  forth  in 
the  regulations  as  suggested. 

2.  PROPOSED  42  CFR  124.4(g) 

Two  comments  suggested  specific  cri¬ 
teria  to  be  used  to  determine  whether  an 
applicant  has  submitted  a  reasonable  as¬ 
surance  that  it  would  not  be  able  to  com¬ 
plete  the  project  without  the  grant  ap¬ 
plied  for  (required  by  section  1625(b)). 
One  comment  suggested  that  the  Secre¬ 
tary  take  into  account  financial  feasibil¬ 
ity  of  the  project,  its  short-range  goals, 
and  long-range  population  factors.  The 
other  suggested  that  the  Secretary 
should  consider  factors  such  as  minimal 
third-party  income,  location  in  an  urban 
or  rural  poverty  area,  lack  of  a  mecha¬ 
nism  for  developing  a  community  base 
of  support,  or  lack  of  association  with  a 


public  body  with  taxing  authority.  These 
criteria  were  not  incorporated  into  the 
regulations  because  it  was  felt  that  fac¬ 
tors  affecting  ability  to  complete  the 
project  would  vary  so  widely  that  listing 
criteria  more  specific  than  the  statute 
might  be  unduly  restrictive. 

D.  PROPOSED  42  CFR  124.5 

One  comment  suggested  that  definite 
construction  starting  and  completion 
dates  should  be  required.  While  it  was 
considered  imnecessary  to  require  the 
latter  in  light  of  the  cost  incentive  to 
complete  construction  on  a  timely  basis, 
a  requirement  that  an  applicant  enter 
into  a  fixed  fee  construction  contract 
within  180  days  of  grant  award  has  been 
added  (new  §  124.5(c)).  If  such  a  con¬ 
tract  is  not  entered  into  within  that 
time,  the  grant  will  automatically  be¬ 
come  void. 

A  number  of  comments  related  to  the 
criteria  to  be  used  in  determining  prior¬ 
ity  for  fimding  among  grant  applicants. 
Several  comments  took  the  position  that 
the  “decrease  in  cost”  criterion  (pro¬ 
posed  §  124.5(a)  (1)  (V) )  W'as  inappropri¬ 
ate  in  today’s  medical  economy,  and  this 
criterion  accordingly  has  been  revised. 
Most  of  the  other  comments  suggested 
need  of  the  area  and  service  of  an  urban 
or  rural  poverty  area  as  the  main  cri¬ 
teria.  However,  it  was  felt  that  these  are 
ad^uately  reflected  by  §  124.5(a)  (1)  (ii), 
(iii),  and  (Iv).  Another  comment  sug¬ 
gested  that  inadequate  bed  capacity  be  a 
basis  for  priority.  However,  since  expan¬ 
sion  of  bed  capacity  cannot  be  funded 
under  section  1625,  this  was  felt  to  be  an 
inappropriate  criterion,  and  the  sugges¬ 
tion  was  not  accepted. 

F.  PROPOSED  42  CFR  124.8 

One  comment  suggested  that  the  90- 
day  time  period  for  submission  of  a  fa¬ 
cility’s  annual  report  was  inadequate 
(proposed  §  124.8(b)).  'The  Secretary 
agrees,  and  has  accordingly  extended 
the  time  period  to  120  days. 

n.  Proposed  42  CFR  122.106(c) 

Public  comments  concerning  health 
systems  agency  review  of  applications  re¬ 
ceived  under  section  1625  were  for  the 
most  part  supportive  of  the  proposed 
amendment  to  paragraph  (c)  of  42  CFR 
122.106  which  would  permit  health  sys¬ 
tems  agencies  to  review  section  1625 
grant  applications  under  section  1513(e) 
of  the  Act  during  the  first  year  of  con¬ 
ditional  designation  and  prior  to  the  es¬ 
tablishment  of  their  health  systems  and 
annual  implementation  plans.  In  all 
cases,  however,  the  need  for  evaluative 
criteria  or  some  form  of  plan  for  delin¬ 
eating  the  need  for  facilities  was  empha¬ 
sized  irrespective  of  the  potential  delay 
in  developing  a  health  systems  plan. 
Specifically,  clarification  of  the  timing 
and  methods  of  reviews  under  section 
1513(e)  of  the  projects  seeking  funding 
imder  section  1625  of  the  Act  was  re¬ 
quested.  In  particular,  one  commenter 
asked  that  the  time  period  within  which 
an  HSA  must  perform  its  review  of  ap¬ 
plications  for  assistance  under  section 
1625  pursuant  to  section  1513(e)  be 


specified,  while  other  comments  ques¬ 
tioned  how  the  criteria  and  procedures 
of  section  1532  of  the  Act  were  to  be  uti¬ 
lized  in  conducting  such  reviews.  Other 
comments  were  concerned  with  coordi¬ 
nation  of  reviews  between  HSAs  and 
A-95  clearinghouses. 

In  response  to  these  requests  for  clari¬ 
fication,  the  Secretary  has  developed  the 
requirements  for  the  procedures  and 
criteria  for  section  1513(e)  review  of  sec¬ 
tion  1625  grant  applications  which  ap¬ 
pear  as  the  Appen^x  to  Part  124.  Certain 
of  the  procedures  otherwise  required  un¬ 
der  section  1513(e)  have  been  waived 
pursuant  to  section  1532(a)  for  the  pur¬ 
poses  of  review  of  section  1625  grant 
applications,  because  of  the  need  to  re¬ 
view  such  applications  on  a  timely  basis. 
Therefore,  in  conducting  section  1513(e) 
reviews  of  such  applications,  health  sys¬ 
tems  agencies  are  required  only  to  use  the 
procedures  set  out  in  the  Appendix.  The 
criteria  set  out  in  the  Appendix  expand 
upon  the  criteria  set  out  in  section 
1532(c)  in  one  major  way.  The  criteria 
call  for  a  health  systems  agency  to  con- 
rider  all  the  health  services  provided  by 
the  facility  against  other  considerations, 
rather  than  just  the  health  services 
covered  by  the  application.  This  require¬ 
ment  reflects  the  Secretary’s  concern 
that  grant  funds  be  used  to  supi>ort  only 
those  projects  which  are  part  of  facili¬ 
ties  whose  services  are  clearly  needed,  a 
concern  which  is  particularly  acute  in 
this  case  because  of  the  very  limited 
amount  of  grant  fimds  available. 

Because  applications  were  solicited 
based  on  the  Notice  of  Proposed  Rule- 
making,  many  applications  were  re¬ 
ceived  accompanied  by  health  systems 
agency  comments.  However,  at  the  time 
they  commented  on  section  1625  appli¬ 
cations,  health  systems  agencies  were  not 
authorized  to  review  and  approve  or  dis¬ 
approve  proposed  uses  of  Federal  funds 
pursuant  to  section  1513(e)  of  the  Act 
since  the  restriction  of  42  CFR  122.106 
(c)  was  still  in  effect;  thus,  the  health 
systems  agency  comments  received  do 
not  satisfy  the  statutory  requirement  for 
section  1513(e)  review.  As  a  consequence, 
such  applications  will  have  to  be  reviewed 
again  in  accordance  with  the  procedures 
and  criteria  set  out  in  the  Appendix. 

Applications  for  funds  from  the  ap¬ 
propriation  for  fiscal  year  1977  were  to 
be  submitted  to  the  address  below  on  or 
before  January  25,  1977.  'The  final  regu¬ 
lations  set  forth  below  do  not  require 
anv  modification  in  the  application  pro¬ 
cedure  except  for  a  more  precise  state¬ 
ment  concerning  the  required  finding  of 
need  and  submission  of  the  required  ap¬ 
proval  or  disapproval  by  the  appropriate 
health  systems  agency  under  section 
1513(e).  Consequently,  an  additional  74 
days  from  the  date  of  publication  of 
these  regulations  in  the  Federal  Regis¬ 
ter  will  be  allowed  only  for  the  submis¬ 
sion  of  these  documents  to  and  receipt 
by; 

Acting  Director,  Division  of  Facilities  De¬ 
velopment,  Rmm  6-41,  Center  Building, 

3700  East-West  Highway,  Hyattsville,  Md. 

20782. 
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If  a  finding  of  need  by  the  State 
Agency  is  not  received  by  the  above  dead¬ 
line,  the  effect  will  be  that  the  applica¬ 
tion  will  be  incomplete  and  hence  unap- 
provable.  If  a  health  systems  agency  ap¬ 
proval  or  disapproval  is  not  received  by 
the  deadline,  the  effect  will  be  that  the 
Secretary  may  fund  the  application  de¬ 
spite  any  subsequent  action  of  the  health 
systems  agency. 

In  consideration  of  the  foregoing,  the 
Assistant  Secretary  for  Health  of  the 
Department  of  Health,  Education,  and 
Welfare,  with  the  approval  of  the  Secre¬ 
tary  of  Health,  Education,  and  Welfare, 
hereby  amends  42  CFR  122.106(c)  and 
adopts  a  new  Part  124  of  the  Code  of 
Federal  Regulations  in  the  Federal  Reg¬ 
ister. 

Note. — It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Infiatlonary  Impacts  of  these  reg¬ 
ulations  have  been  carefully  evaluated  In  ac¬ 
cordance  with  Executive  Order  11821  and 
OMB  Circular  A-107. 

Dated:  September  2,  1977. 

Julius  B.  Richmond, 
Assistant  Secretary  for  Health. 

Approved:  November  21,  1977. 

Hale  Champion, 

Acting  Secretary. 

1.  Paragraph  (c)  of  42  CTR  122.106 
is  amended  to  read  as  follows : 

'§  122.106  Conditional  designation  agree¬ 
ments. 

«  •  •  •  * 

(c)  During  the  period  of  conditional 
designation  the  number  and  types  of  re¬ 
quirements  and  functions  may,  in  ac¬ 
cordance  with  paragraph  (b)  of  this  sec¬ 
tion,  be  progressively  increased  as  the 
agency,  in  the  judgment  of  the  Secretary, 
tecomes  capable  of  added  responsibility: 
Provided.  That  (1)  an  agency  may  not 
perform  the  functions  described  in  §  122.- 
107(c)  (15)  or  (17)  (except  for  the 
review  and  approval  or  disapproval  of 
auplications  for  assistance  under  sec¬ 
tion  1625  of  the  Act  in  accordance  with 
the  Appendix  to  Subpart  A  of  42  cm 
Part  124)  during  the  first  year  of  con¬ 
ditional  designation,  and  may  not  in 
any  event  perform  the  functions  de¬ 
scribed  in  §  122.107(c)  (15)  and  (17) 
(except  for  the  review  and  approval  or 
disapproval  of  applications  for  assistance 
under  section  1625  of  the  Act)  until  such 
agency  has  established  a  health  systems 
plan  in  accordance  with  section  1513(b) 
(2)  and  (3)  of  the  Act  and  the  Secre¬ 
tary  has  in  writing  authorized  the  agency 
to  perform  such  functions:  and  (2)  an 
agency  may  not  perform  the  function 
described  in  5  122.107(c)  (9)  during  any 
period  of  conditional  designation. 

•  •••*• 

(Sec.  215,  Public  Health  Service  Act  (42 
U.S.C.216).) 

2.  Title  42,  Code  of  Federal  Regula¬ 
tions,  is  amended  by  adding  a  new  Part 
124  and  a  new  Subpart  A  thereof,  as  set 
forth  below: 


Subpart  A — Project  Grants  for  Public  Medical 
Facility  Construction  and  Modernization 


Sec. 

124.1 

Applicability. 

124.2 

Definitions. 

124.3 

Eligibility. 

124.4 

Application. 

124.5 

Grant  evaluation  and  award. 

124.6 

Grant  payments. 

124.7 

Use  of  grant  funds. 

124.8 

Grantee  accountability. 

124.9 

Non-dlscrlmlnatlon. 

124.10 

Additional  conditions. 

124.11 

Applicability  of  45  CFR  Part  74. 

Authoritt:  Secs.  215,  1602,  1625,  Public 
Health  Service  Act  (42  U.S.C.  216,  300o-l, 
300r). 


Subpart  A — Project  Grants  for  Public  Med¬ 
ical  Facility  Construction  and  Modern¬ 
ization 

§  12-1.1  Applicability. 

The  regulations  of  this  subpart  are  ap¬ 
plicable  to  grants  under  section  1625  of 
the  Public  Health  Service  Act  for  con¬ 
struction  and  modernization  projects  de¬ 
signed  to — 

(a)  Eliminate  or  prevent  imminent 
safety  hazards  as  defined  by  Federal, 
State  or  local  fire,  building,  or  life  safety 
codes  or  regulations,  or 

(b)  Avoid  noncompliance  with  State 
or  volimtary  licensure  or  accreditation 
standards. 

§  124.2  Definitions. 

As  used  in  this  subpart — 

(a)  “Act  means  the  Public  Health 
Service  Act.  as  amended. 

(b)  “Construction”  means  construc¬ 
tion  of  new  buildings  and  initial  equip¬ 
ment  of  such  buildings  and,  in  any  case 
in  which  it  will  help  to  provide  a  service 
not  previously  provided  in  the  commun¬ 
ity,  equipment  of  any  buildings.  It  in¬ 
cludes  architect’s  fees,  but  excludes  the 
cost  of  off-site  improvements  and,  ex¬ 
cept  with  respect  to  public  health  cen¬ 
ters,  the  cost  of  the  acquisition  of  land/ 

(c)  “Cost”  means  the  amoimt  foimd 
by  the  Secretary  to  be  necessary  for  con¬ 
struction  or  modernization  under  a  proj¬ 
ect,  except  that  such  term  does  not  in¬ 
clude  any  amount  found  by  the  Secre¬ 
tary  to  be  attributable  to  expansion  of 
the  bed  capacity  of  any  facility. 

(d)  “Equipment”  means  those  items 
which  are  necessary  for  the  functioning 
of  the  facility  but  does  not  include  items 
of  current  operating  expense  such  as 
food,  fuel,  pharmaceuticals,  dressings, 
paper,  printed  forms,  and  housekeeping 
supplies. 

(e)  “Facility  for  long-term  care” 
means  a  facility  (including  a  skilled 
nursing  care  or  intermediate  care  fa¬ 
cility)  ,  providing  inpatient  care  for  con¬ 
valescent  or  chronic  disease  patients  who 
require  skilled  nursing  or  intermediate 
care  and  related  medical  services — 

(1)  Which  is  a  hospital  (other  than  a 
hospital  primarily  for  the  care  and  treat¬ 
ment  of  mentally  iU  or  tuberculosis 
patients)  or  is  operated  in  connection 
with  a  hospital,  or 

(2)  In  which  such  care  and  medical 
services  are  prescribed  by,  or  are  per¬ 


formed  under  the  general  direction  of, 
persons  licensed  to  practice  medicine  or 
surgery  in  the  State. 

(f)  “Health  systems  agency”  means 
an  agency  which  has  been  conditionally 
or  fully  designated  pursuant  to  section 
1515  of  the  Act  and  42  CFR  Part  122. 

(g)  “Hospital”  includes  general,  tu¬ 
berculosis,  and  other  types  of  hospitals, 
and  related  facilities  such  as  laboratories, 
outpatient  departments,  nurses^  home 
facilities,  extended  care  facilities,  facil¬ 
ities  related  to  programs  for  home  health 
services,  self-care  units,  and  central 
service  facilities,  operated  in  connection 
with  hospitals,  and  education  or  training 
facilities  for  health  professional  person¬ 
nel  operated  as  an  integral  part  of  a 
hospital,  but  does  not  include  any  facility 
furnishing  primarily  domiciliary  care.  . 

(h)  “Major  repair’’  means  those  re¬ 
pairs  to  an  existing  building,  excluding 
routine  maintenance,  which  restore  the 
building  to  a  sound  state,  the  cost  of 
which  is  at  least  10  percent  of  plant  value 
or  $200,000,  whichever  is  greater.  “Plant 
value”  means  the  historic  book  value  of 
the  building  at  the  time  of  application 
for  assistance  under  this  subpart. 

(i)  “Medical  facility”  means  a  hos¬ 
pital,  public  health  center,  outpatient 
medical  facility,  rehabilitation  facility, 
or  a  facility  for  long-term  care. 

(j)  “Modernization”  means  the  alter¬ 
ation,  expansion  (excluding  expansion 
which  Increases  bed  capacity) ,  major  re¬ 
pair,  remodeling,  replacement,  and  reno¬ 
vation  of  existing  buildings  (including 
initial  equipment  thereof),  and  the  re¬ 
placement  of  obsolete  equipment  of 
existing  buildings,  including  energy  con¬ 
servation  projects. 

(k)  “Outpatient  medical  facility” 
means  a  facility,  located  in  or  apart  from 
a  hosrital,  for  the  diagnosis  or  diagnosis 
and  treatment  of  ambulatory  patients 
(including  ambulatory  inpatients) : 

(l)  Which  is  operated  in  connection 
with  a  hospital,  or 

(2)  In  which  patient  care  of  a  special¬ 
ized  nature  (such  as  in  an  eye  clinic, 
dental  clinic,  or  ambulatory  surgical 
center)  is  provided  under  the  profes¬ 
sional  supervision  of  persons  licensed 
to  practice  medicine  or  surgery  in  the 
State,  or  in  the  case  of  dental  di¬ 
agnosis  or  treatment,  under  the  profes¬ 
sional  supervision  of  persons  licensed 
to  practice  dentistry  in  the  State,  or 

(3)  Which  offers  to  patients  not  re¬ 
quiring  hospitalization  the  services  of 
licenced  physicians  in  various  medical 
specialties,  and  which  provides  to  its 
patients  a  reasonably  full  range  of  diag¬ 
nostic  and  treatment  services. 

(l)  “Public  health  center”  means  a 
publicly  owned  facility  for  the  provision 
of  public  health  services,  including  re¬ 
lated  facilities  such  as  laboratories, 
clinics,  and  administrative  offices  oper¬ 
ated  in  connection  with  such  a  facility. 

(m)  “Quasi-public  corporation”  means 
a  private,  nonprofit  corporation  which 
has  been  formally  given  one  or  more 
governmental  powers  by  a  general- 
purpose  unit  of  government  to  enable  it 
to  carry  out  its  work. 
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(n)  “Rehabilitation  facility”  means  a 
facility  which  is  operated  for  the  primary 
purpose  of  assisting  in  the  rehabilitation 
of  disabled  persons  through  an  inte¬ 
grated  program  of  medical  evaluation 
and  services,  and  psychological,  social,  or 
vocational  evaluation  and  services,  under 
competent  professional  supervision,  and 
in  the  case  of  which  the  major  portion  of 
the  required  evaluation  and  services  is 
furnished  within  the  facility;  and  either 
the  facility  is  operated  in  connection 
v/ith  a  hospital,  or  all  medical  and  re¬ 
lated  health  services  are  prescribed  by, 
or  are  under  the  general  direction  of 
persons  licensed  to  practice  medicine  or 
surgery  in  the  State. 

(0)  “Secretary"  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  officer  or  employee  of  the  De¬ 
partment  of  Health,  Education,  and 
Welfare  to  whom  the  authority  involved 
has  been  delegated. 

(p)  “State"  means  any  one  of  the 
several  States,  the  Commonwealth  of 
Puerto  Rico,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
the  Virgin  Islands,  and  the  District  of 
Columbia. 

(q)  “State  health  planning  and  devel¬ 
opment  agency"  or  “State  Agency" 
means  the  agency  of  a  State  government 
which  has  been  conditionally  or  fully 
designated  under  section  1521  of  the  Act 
and  42  CFR  Part  123. 

(r)  “Title"  means  a  fee  simple,  or  such 
other  estate  or  interest  in  the  project  site 
(Including  a  leasehold  on  which  the 
rental  does  not  exceed  4  percent  of  the 
value  of  the  land)  as  the  Secretary  finds 
sufficient  to  assure  undisturbed  use  and 
possession  for  the  purpose  of  construc¬ 
tion  or  modernization  and  operation  of 
the  project  for  a  period  of  not  less  than 
twenty  years. 

(s)  “Urban  or  rural  poverty  area" 
means  a  census  tract,  census  county  divi¬ 
sion,  or  minor  civil  division,  as  applicable, 
in  which  the  percentage  of  the  residents 
with  incomes  below  the  poverty  level,  as 
defined  by  the  Secretary  of  Commerce  is 
not  less  than  the  percentage  derived  in 
accordance  with  the  following  sentence. 
This  percentage  shall  be  derived  so  that 
the  percentage  of  the  total  population  of 
the  United  States  residing  in  all  such 
areas  is  equal  to  the  percentage  of  the 
total  population  of  the  United  States 
with  incomes  below  such  poverty  level, 
plus  five  percent. 

§  124.3  Eligibility. 

(a)  Eligible  applicants.  A  grant  under 
section  1625  may  only  be  made  to  a  State 
or  political  subdivision  of  a  State,  in¬ 
cluding  any  city,  town,  county,  borough, 
hospital  district  authority,  or  public  or 
quasi-public  corporation  for  a  project 
described  in  paragraph  (b)  of  this  sec¬ 
tion  for  a  medical  facility  owned,  op¬ 
erated,  or  owned  and  operated  by  the 
State  or  political  subdivision. 

(b)  Eligible  project.  A  grant  under  sec¬ 
tion  1625  may  be  made  only  for  a  con¬ 
struction  and/or  modernization  project 
designed  to : 

(1)  Eliminate  or  prevent  safety  haz¬ 
ards  which  under  Federal,  State,  and/or 
local  fire,  building  or  life  safety  codes  or 


regulations,  will,  in  the  judgment  of  the 
Secretary,  result  in  one  or  more  of  the 
following : 

(1)  Loss  of  licensure  for  the  facility, 

(ii)  Closing  of  all  or  a  substantial  part 
of  the  facility, 

(iii)  Loss  of  eligibility  for  reimburse¬ 
ment  under  Title  XVIII  or  Title  XIX  of 
the  Social  Security  Act;  or 

(2)  Avoid  noncompliance  with  State 
licensure  or  voluntary  accreditation 
standards  where  noncompliance  will,  in 
the  judgment  of  the  Secretary,  result  in 
one  or  both  of  the  following : 

(i)  Loss  of  licensure  for  the  facility, 

(ii)  Loss  of  accreditation  resulting  in 
loss  of  eligibility  for  reimbursement 
under  Title  XVIII  or  Title  XIX  of  the 
Social  Security  Act. 

§  121.4  Application. 

An  application  for  a  grant  under  this 
subpart  must  be  submitted  directly  to  the 
Secretary  at  such  time  and  in  such  form 
and  manner  as  the  Secretary  may  pre¬ 
scribe.  The  application  must  be  executed 
by  an  individual  authorized  to  act  for 
the  applicant  and  assume  on  behalf  of 
the  applicant  the  obligations  imposed  by 
the  Act,  this  subpart,  and  the  terms  and 
conditions  of  the  grant.  The  application 
must  contain  the  following: 

(a)  A  description  of  the  site  of  the 
project. 

(b)  A  full  description,  with  all  appro¬ 
priate  documentation,  of: 

(1)  The  imminent  safety  hazards,  li¬ 
censure  and/or  accreditation  problems  of 
the  facility; 

(2)  The  type  and  amount  of  assistance 
sought  under  this  subpart. 

(3)  The  construction  or  modernization 
project  for  which  funds  are  sought,  de¬ 
scribing  how  it  will  remedy  the  problems 
described  pursuant  to  paragraph  (b)(1) 
of  this  section,  with  a  complete  schedule 
for  the  proposed  construction  or  mod¬ 
ernization;  and 

(4)  How  failure  to  remedy  the  prob¬ 
lems  described  pursuant  to  paragraph 
(b)(1)  of  this  section  will  affect  the  pop¬ 
ulation  served  by  the  facility. 

(c)  In  the  case  of  a  modernization 
project  for  continuation  of  existing 
health  services,  a  finding  by  the  State 
Agency  of  the  continued  need  for  such 
services.  In  the  case  of  a  construction  or 
modernization  project  for  new  health 
services,  a  finding  by  the  State  Agency  of 
the  need  for  such  services.  The  finding  of 
need  shall  be  based  on  the  following 
criteria: 

(1)  In  a  State  which  has  a  program 
approved  by  the  Secretary’  under  section 
1523(a)  (4)  (B)  of  the  Act,  a  State  certifi¬ 
cate  of  need  program,  or  a  program  un¬ 
der  section  1122  of  the  Social  Security 
Act,  the  State  Agency  shall  use  the  cri¬ 
teria  used  in  conducting  reviews  imder 
such  program.  In  a  State  which  has  more 
than  one  such  program,  the  State  Agency 
shall  use  the  criteria  of  one  of  the  pro¬ 
grams'  and  notify  the  Secretary  of  the 
program  criteria  used, 

(2)  In  a  State  which  does  not  have  a 
program  approved  by  the  Secretary  un¬ 
der  section  1523(a)  (4)  (B)  of  the  Act,  a 
State  certificate  of  need  program  or  a 
program  under  section  1122  of  the  Social 


Security  Act,  the  State  Agency  shall  base 
its  finding  of  need  on  the  following 
criteria: 

(1)  Whether  the  proposed  project  is 
needed  or  projected  as  necessary  to  meet 
the  needs  in  the  community  in  terms  of 
health  services  required;  Provided,  That 
projects  for  highly  specialized  services 
(such  as  open -heart  surgery,  renal  trans¬ 
plantation,  or  radiation  therapy)  which 
will  draw  from  patient  populations  out¬ 
side  the  community  in  which  the  project 
is  situated  will  receive  appropriate  con¬ 
sideration; 

(ii)  Whether  the  proposed  project  can 
be  adequately  staffed  and  operated  when 
completed; 

(iii)  Whether  the  proposed  capital  ex¬ 
penditure  is  economically  feasible  and 
can  be  accommodated  in  the  patient 
charge  structure  of  the  health  facility 
without  unreasonable  increases;  and 

(iv)  'Whether  the  project  will  foster 
cost  containment  or  improved  quality  of 
care  through  improved  efficiency  and 
productivity,  including  promotion  of 
cost-effective  factors  such  as  ambulatory 
care,  preventive  health  care  services, 
home  health  care,  and  design  and  con¬ 
struction  economies,  or  through  in¬ 
creased  competition  between  different 
health  services  delivery  systems, 

(d)  Plans  and  specifications  which 
meet  the  applicable  requirements  of  42 
CFR  53.101,  with  the  functional  program 
of  requirements  on  which  such  plans  and 
specifications  are  based. 

(e)  An  assimance  that  adequate  finan¬ 
cial  support  will  be  available  for  com¬ 
pletion  of  the  project,  supported  by  a  de¬ 
tailed  project  budget  satisfactory  to  the 
Secretary  which  includes  all  existing  and 
anticipated  sources  of  funds  for  the 
project. 

(f)  An  assurance  that  adequate  finan¬ 
cial  support  will  be  available  for  main¬ 
tenance  and  operation  of  the  project 
when  completed,  supported  by  budgets 
and  detailed  expenditure  and  revenue 
information  satisfactory  to  the  Secretary 
for  both  the  facility  and  the  applicant 
for  the  past  three  fiscal  years  and  budg¬ 
ets  and  projections  of  expenditures  and 
revenue  for  the  future  three  fiscal  years. 
Where  a  certificate  of  need  or  a  favorable 
finding  under  section  1122  of  the  Social 
Security  Act  is  required  in  order  for  the 
project  to  operate  and/or  receive  reim¬ 
bursement  from  governmental  programs 
for  health  services  provided,  assurance 
from  the  applicant  satisfactory  to  the 
Secretary  that  the  ai>plicant  will  sub¬ 
mit,  consistent  with  the  provisions  of 
§  124.5(d),  any  such  requir^  certificates 
of  need  and/or  section  1122  finding. 

(g)  An  assurance  that  the  applicant 
would  not  be  able  to  complete  the  project 
without  the  grant  applied  for,  supported 
by  a  description  of  all  efforts  to  obtain 
funds  needed  to  complete  the  project 
and  the  results  of  such  efforts. 

(h)  An  assurance  that  at  all  times 
after  the  application  is  approved  there 
will  be  made  available  in  the  facility  or 
portion  thereof  to  be  constructed  or 
modernized,  a  reasonable  volume  of  serv¬ 
ices  to  persons  unable  to  pay  therefor. 
The  applicant  shall  comply  with  the 
standards  and  procedures  of  42  CFR 
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53.111,  except  as  the  Secretary  may  pre¬ 
scribe  pursuant  to  section  1602(6)  of  the 
Act.  The  functions  of  the  State  Agency 
designated  under  section  604  of  the  Act 
under  42  CFR  53.111  will  be  performed 
by  the  Secretary,  except  to  the  extent 
they  are  otherwise  assigned. 

(i)  An  assurance  that  at  all  times  after 
the  application  is  approved  the  facility 
or  portion  thereof  to  be  constructed  or 
modernized  will  be  made  available  to  all 
persons  residing  or  employed  in  the  area 
served  by  tlie  facility.  The  applicant  shall 
comply  with  the  standards  and  proce¬ 
dures  of  42  CFR  53.113,  except  as  the 
Secretary  may  prescribe  pursuant  to  sec¬ 
tion  1602(6)  of  the  Act.  The  functions 
of  the  State  Agency  designated  under 
section  604  of  the  Act  under  42  CFR 
53.113  will  be  performed  by  the  Secre¬ 
tary,  except  to  the  extent  they  are  other¬ 
wise  assigned. 

( j )  An  assurance  that  title  to  the  proj¬ 
ect  site  is  or  will  be  vested  in  one  or 
more  of  the  entities  filing  the  application 
or  in  a  public  or  other  nonprofit  entity 
which  is  to  operate  the  facility  on  com¬ 
pletion  of  the  project,  with  such  docu¬ 
mentation  as  the  Secretary  may  require. 

(k)  In  the  case  of  an  application  for 
construction  or  modernization  of  an  out¬ 
patient  medical  facility,  an  assurance, 
supported  by  a  w’ritten  transfer  agree¬ 
ment  (or  written  documentation  that 
such  agreement  will  be  obtained)  with 
identified  hospitals,  that  the  services  of 
a  general  hospital  w'ill  be  available  to 
patients  at  such  facility  w^ho  are  in  need 
of  hospital  care. 

(l)  Evidence  that — 

(1)  The  appropriate  health  systems 
agency  has  been  given  the  opportunity  to 
review  the  application  in  accordance 
with  section  1513(0  of  the  Act  and  the 
requirements  of  the  Appendix  to  this 
subpart,  with  the  result  of  any  such 
review. 

(2)  The  application  has  been  re¬ 
viewed  in  accordance  with  the  applica¬ 
ble  requirements  of  OMB  Circular  A-95. 

(m)  An  analysis  satisfactory  to  the 
Secretary  and  such  other  information 
and.  materials  as  the  Secretary  may  re¬ 
quire  concerning  the  environmental  im¬ 
pact  of  the  proposed  construction  or 
modernization  project. 

(n)  An  assessment  satisfactory  to  the 
Secretary  of  the  project  site  in  light  of 
the  considerations  set  forth  in  Executive 
Order  11296  (31  FR  10663,  August  10. 
1966)  concerning  the  evaluation  of  flood 
hazards  in  locating  Federally  supp>orted 
facilities. 

(o)  In  the  case  of  a  project  which  in¬ 
volves  the  displacement  of  persons  or 
businesses,  an  assurance  that  the  appli¬ 
cant  will  comply  with  the  applicable 
provisions  of  the  Uniform  Relocation  As¬ 
sistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (42  U.S.C.  4601  et 
seq.). 

(p)  (1)  An  assurance  that  all  laborers 
and  mechanics  employed  by  contractors 
or  subcontractors  in  the  performance  of 
w’ork  on  a  project  will  be  paid  wages  at 
rates  not  less  than  those  prevailing  on 
similar  construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor 


in  accordance  with  the  Act  of  March  3, 
1931  (40  U.S.C.  276a-276a-5,  known  as 
the  Davis-Bacon  Act) ;  and 

(2)  An  assurance  that  the  following 
conditi(Mis  and  provisions  will  be  in¬ 
cluded  in  all  construction  contracts: 

(i)  The  provisions  of  “DHEW  Require¬ 
ments  for  Federally  Assisted  Construc¬ 
tion  Contracts  Regarding  Labor  Stand¬ 
ards  and  Equal  Employment  Opportu¬ 
nity,”  Form  DHEW  514  (rev.  July  1976) 
(issued  by  the  Office  of  Grants  and  Pro¬ 
curement  Management,  U.S.  Depart¬ 
ment  of  Health,  Education,  and  Wel¬ 
fare)  pertaining  to  the  Davis-Bacon  Act, 
the  Contract  Work  Hours  Standards 
Act,  and  the  Copeland  Act  (Anti-Kick-^ 
back)  regulations  except  in  the  case  of' 
contracts  in  the  amount  of  $2,000  or 
less;  and  pertaining  to  Executive  Order 
11246,  September  24,  1965  (30  ITl  12319), 
relating  to  nondiscrimination  in  con¬ 
struction  contract  employment  except  in 
the  case  of  contracts  in  the  amount  of 
$10,000  or  less,  and 

(ii)  Representatives  of  the  Secretary, 
will  have  access  at  all  reasonable  times 
to  w'ork  wherever  it  is  in  preparation  or 
progress,  and  the  contractor  shall  pro¬ 
vide  proper  facilities  for  such  access  and 
inspection. 

(q)  Such  other  information  as  tlie 
Secretary  may  require. 

§  124.5  Grant  evaluation  and  award. 

(a) (1)  Within  the  limits  of  funds 
available  for  such  purpose,  the  Secretary 
may  award  grants  under  this  subpart  for 
project  costs  to  applicants  with  approv- 
able  applications  therefor  which  will,  in 
his  judgment,  best  promote  the  pur¬ 
poses  of  section  1625  of  the  Act.  taking 
into  consideration — 

(1)  The  severity  and  seriousness  of  the 
safety  hazard,  licensure  or  accreditation 
problem  or  problems. 

(ii)  The  relative  need  of  the  population 
to  be  served  for  the  services  to  be  pro¬ 
vided,  including  the  availability  of  alter¬ 
natives  for  meeting  the  need. 

(iii)  The  financial  need  of  the  appli¬ 
cant. 

(iv)  The  extent  to  which  the  facility 
will  serve  persons  below  the  poverty 
level,  as  determined  by  the  Secretary  of 
Commerce. 

(V)  The  extent  to  which  the  project 
w'ill  foster  cost  containment  or  improve 
the  quality  of  care  through  enhanced 
efficiency  and  productivity. 

(2)  Priority  for  funding  shall  be  based 
on  the  extent  to  which  services  w'ill  be 
made  available  relative  to  the  cost  of 
the  project. 

(b)  The  amount  of  any  grant  under 
this  subpart  may  not  exceed  75  percent 
of  the  cost  of  the  project  for  which  the 
grant  is  made  unless  the  project  is  lo¬ 
cated  in  an  area  determined  by  the 
Secretary  to  be  an  urban  or  rural  pov¬ 
erty  area,  in  which  case  the  grant  may, 
as  determined  by  the  Secretary,  cover  up 
to  100  percent  of  such  costs. 

(c)  If  an  applicant  has  not  entered 
into  a  legally  enforceable  fixed  price  con¬ 
tract  for  the  project  for  which  funds  are 
awarded  under  this  subpart  within  180 
days  of  the  date  of  the  grant  award,  the 


grant  aw'ard  will  automatically  become 
null  and  void. 

(d)  Where  a  grant  has  been  awarded 
to  an  applicant  under  this  subpart  on  the 
condition  that  any  applicable  certificates 
of  need  and  section  1122  finding  required 
under  S  124.4(f)  will  be  provided,  if  such 
certificates  and  finding  have  not  been 
received  by  the  Secretary  within  180  days 
of  the  grant  award,  the*  grant  award 
will  automatically  become  null  and  void. 

§  124.6  Grant  payinrnis. 

Grant  payments  shall  be  made  to  the 
applicant  in  accordance  with  the  re¬ 
quirements  of  Subpart  K  of  45  CFR  Part 
74. 

§  124.7  Use  of  grant  funds. 

Any  funds  granted  pursuant  to  this 
subpart,  as  well  as  funds  assured  by  the 
applicant  for  the  project,  shall  be  ex¬ 
pended  solely  for  carrying  out  the  ap¬ 
proved  project  in  accordance  with  sec¬ 
tion  1625  of  the  Act,  the  regulations  of 
this  subpart  the  terms  and  conditions  of 
the  grant  award,  and  the  applicable  cost 
principles  prescribed  by  Subpart  Q  of  45 
CFR  Part  74. 

§  124.8  Grantee  areoiintaliilily. 

(a)  Records  requirements.  (1)  Appli¬ 
cants  who  have  received  Federal  assist¬ 
ance  under  this  subpart  shall  maintain, 
in  accounting  records  which  are  separate 
from  the  records  of  all  other  funds, 
records  which  fully  di-sclose  the  follow¬ 
ing: 

(1)  The  amount  of  all  payments  re¬ 
ceived  from  the  Secretary  under  this 
subpart, 

(ii)  Amounts  and  sources  of  all  funds, 
in  addition  to  funds  received  under  this 
subpart,  applied  to  the  construction  or 
modernization  project  funded  under  this 
subpart, 

(iii)  Disposition  of  all  funds  for  the 
construction  or  modernization  project 
funded  under  this  subpart, 

(iv)  Total  cost  of  the  project  approved 
under  this  subpart;  and 

(2)  Upon  request,  applicants  shall 
make  such  records,  books,  papers,  or 
other  documents  available  to  the  Secre¬ 
tary  and  the  Comptroller  General  of  the 
United  States  or  any  of  their  duly  au¬ 
thorized  representatives  which,  in  their 
opinion,  may  be  related  or  pertinent  to 
the  grant  under  this  subpart. 

(b)  Annual  financial  statement.  An 
applicant  who  receives  grant  assistance 
under  this  subpart  shall,  not  later  than 
120  days  after  the  end  of  its  fiscal  year, 
unless  a  longer  period  is  approved  by  the 
Secretary  for  good  cause  shown,  file  an 
annual  financial  statement  which  meets 
the  requirements  of  section  1634  of  the 
Act. 

§  124.9  Non-discrimination. 

(a)  Attention  is  called  to  the  require¬ 
ments  of  Title  VI  of  the  Civil  Rights  Act 
of  1964  (78  Stat.  252,  42  U.S.C.  2000d  et 
seq.)  and  in  that  particular  section  601 
of  such  Act  which  provides  that  no  per¬ 
son  in  the  United  States  shall,  on  the 
grounds  of  race,  color  or  national  origin 
be  excluded  from  participation  in,  be 
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denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial  as¬ 
sistance.  A  regiUation  implementing  such 
Title  VI,  which  is  applicable  to  grants 
made  under  this  subpart,  has  been  issued 
by  the  Secretary  with  the  approval  of 
the  President  (45  CFR  Part  80) . 

(b)  Attention  is  called  to  the  require¬ 
ments  of  section  504  of  the  Rehabilita¬ 
tion  Act  of  1973,  as  amended,  which  pro¬ 
vides  that  no  otherwise  qualified  handi¬ 
capped  individual  in  the  United  States 
shall,  solely  by  reason  of  the  handicap, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  ac¬ 
tivity  receiving  Federal  financial  assist¬ 
ance.  A  regulation  implementing  section 
504  has  been  issued  (45  C7FR  Part  84  (42 
FR  22676,  May  4, 1977) ) . 

(c)  All  portions  and  services  of  the 
entire  facility  for  the  construction  or 
modernization  of  which,  or  in  connec¬ 
tion  with  which  aid  under  the  Act  is 
sought  must  be  made  available  without 
discrimination  on  account  of  creed  and 
the  applicant  may  not  discriminate 
against  any  qualified  person  on  accoiuit 
of  creed  with  respect  to  the  privilege  of 
professional  practice  in  the  facility. 

(d)  Attention  is  also  called  to  the  re¬ 
quirements  of  Title  EX  of  the  Educa¬ 
tion  amendments  of  1972  and  in  par¬ 
ticular  to  section  901  of  such  Act  (20 
U.S.C.  1681)  which  provides  that  no  per¬ 
son  in  the  United  States  shall,  on  the 
basis  of  sex  be  excluded  from  partici¬ 
pation  in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under 
any  education  program  or  activity  re¬ 
ceiving  Federal  financial  assistance  (45 
CFR  Part  86) . 

(e)  Each  construction  contract  is 
subject  to  the  condition  that  the  appli¬ 
cant  shall  comply  with  the  requirements 
of  section  321  of  the  Comprehensive 
Alcohol  Abuse  and  Alcoholism  Preven¬ 
tion,  Treatment,  and  Rehabilitation  Act 
of  1970,  as  amended,  which  provides  that 
alcohol  abusers  and  alcx^olics  who  are 
suffering  from  medical  conditions  shall 
not  be  discriminated  against  in  admis¬ 
sion  or  treatment,  solely  because  of  their 
alcohol  abuse  or  alcoholism  by  any  pri¬ 
vate  or  public  general  hospital  that  re¬ 
ceives  support  in  any  form  from  any 
federally  funded  program. 

(f)  Each  construction  contract  is 
subject  to  the  condition  that  the  appli¬ 
cant  shall  comply  with  the  requirements 
of  section  407  of  the  Drug  Abuse  OfiBce 
and  Treatment  Act  of  1972,  as  amended, 
which  provides  that  drug  abusers  who 
are  suffering  from  medicjd  conditions 
shall  not  be  discriminated  against  be¬ 
cause  of  their  drug  abuse  or  drug  de¬ 
pendence,  by  any  private  or  public  gen¬ 
eral  hospital  that  receives  support  in 
any  form  from  any  federally  funded 
program. 

§  124.10  Additional  conditions. 

The  Secretary  may  impose  additional 
conditions  prior  to  or  at  the  time  of  any 


grant  award  when  in  the  Secretary’s 
judgment  such  conditions  are  necessary 
to  assure  or  protect  advancement  of  the 
project  in  accordance  with  the  purposes 
of  the  Act  and  the  regulations  of  this 
subpart  or  the  conservation  of  grant 
funds. 

§  124.11  Applicability  of  45  CFR  Pari 

74. 

The  provisions  of  45  CFR  Part  74,  es¬ 
tablishing  uniform  administrative  re¬ 
quirements  and  cost  principles,  shall  ap¬ 
ply  to  all  grants  under  this  subpart  to 
State  and  local  goverrunents  as  those 
terms  are  defined  in  Subpart  A  of  that 
Part  74,  except  to  the  extent  inconsistent 
with  this  subpart.  The  relevant  provi¬ 
sions  of  the  following  subparts  of  Part  74 
shall  also  apply  to  grants  to  all  other 
grantee  organizations  under  this  sub¬ 
part. 

45  CFR  Part  74 

Subpart: 

A  General 
B  Cash  depositories 
C  Bonding  and  Insurance 
F  Grant-related  Income 
G  Matching  and  cost  sharing 
L  Budget  revision  procedures 
M  Grant  closeout,  suspension,  and  ter¬ 
mination 
O  Property 

P  Procurement  standards 
Q  Cost  principles 

Appendix — Interim  Procedures  and  Criteria 
FOR  Review  by  Health  Systems  Agencies 
OP  Applications  Under  Section  1625  of 
the  Public  Health  Service  Act 

In  performing  reviews  under  section  1513 
(e)  of  the  Public  Health  Service  Act  (42 
U.S.C.  3001-2(c))  of  applications  for  grants 
under  section  1625  of  the  Act,  health  systems 
agencies  shall  use  the  procedures  and  cri¬ 
teria  stated  below.  A  health  systems  agency 
may  not  conduct  such  reviews  until  the  pro¬ 
cedures  and  criteria  to  be  used  In  conduct¬ 
ing  the  reviews  have  been  adopted  by  the 
agency  and  published  in  newspapers  of  gen¬ 
eral  circulation  within  the  health  service 
area  or  other  public  information  channels. 

procedures 

The  procedures  adopted  and  utilized  by  a 
health  systems  agency  for  conducting  reviews 
of  applications  for  grants  under  section  1625 
of  the  Act  shall  Include  at  least  the  follow¬ 
ing:  1.  Except  as  provided  below,  notifica¬ 
tion  of  the  beginning  of  a  review  within 
seven  days  of  the  receipt  by  the  health  sys¬ 
tems  agency  of  the  application.  Where  the 
application  was  received  by  the  health  sys¬ 
tems  agency  prior  to  publication  of  this  sub¬ 
part  In  the  Federal  Register,  notification 
must  be  made  within  seven  days  of  the  date 
on  which  the  health  systems  agency  adopts 
Its  procedures  and  criteria.  The  notification 
shall  Include  the  proposed  schedule  for  the 
review,  the  period  within  which  a  public 
hearing  during  the  course  of  the  review  may 
be  requested  (which  must  be  a  reasonable 
period  from  the  transmittal  of  the  written 
notification  required  above) ,  and  the  manner 
In  which  notifioation  wdll  be  provided  of  the 
time  and  place  of  any  hearings  so  requested. 
Written  notification  to  members  of  the  pub¬ 
lic  may  be  provided  through  newspapers  of 
general  circulation  In  the  area  and  public 
information  channels.  Notification  to  the 
applicant  whose  application  Is  being  reviewed 
and  all  other  applicants  for  assistance  under 


section  1625  of  the  Act  providing  health 
services  in  the  health  service  area  shall  be 
by  mail  (which  may  be  as  part  of  a  newslet¬ 
ter).  The  health  systems  agency  must  simul¬ 
taneously  notify  the  Federal  funding  agency 
of  the  beginning  of  the  review. 

2.  Schedules  for  reviews  which  provide  that 
such  reviews  shall  not  exceed  60  days  from 
the  date  of  notification  made  In  accordance 
with  paragraph  1  of  this  section  to  the  date 
of  the  written  findings  made  In  accordance 
with  paragraph  4  of  this  section.  This  does 
not  preclude  a  health  systems  agency  from 
conducting  Its  review  in  less  than  60  days. 

3.  Provision  for  applicants  to  submit  to 
the  health  systems  agency  (In  such  form  and 
manner  as  the  agency  shall  require)  such 
Information  as  the  agency  deems  necessary 
In  order  to  conduct  its  review. 

4.  Written  findings  which  state  the  basis 
for  the  approval  or  disapproval  of  the  appli¬ 
cation  by  the  health  systems  agency.  Such 
findings  shall  be  sent  to  the  applicant,  the 
State  health  planning  and  development 
agency  (or  agencies),  and  the  Secretary,  and 
shall  be  available  to  others  upon  request. 

5.  Access  by  the  general  public  to  all  such 
applications  reviewed  by  the  health  systems 
agency  and  to  all  other  written  materials 
pertinent  to  the  agency  review. 

6.  Public  hearings  In  the  course  of  agency 
review.  If  requested  by  one  or  more  persons 
directly  affected  by  the  review.  For  purposes 
of  this  paragraph,  a  “person  directly  affected 
by  the  review”  Is  as  defined  In  42  CFR  122.306 
(a)(7). 

criteria 

The  specific  criteria  adopted  and  utilized 
by  a  health  systems  of  this  agency  to  conduct 
reviews  of  applications  for  grants  under  sec¬ 
tion  1625  of  the  Act  shall  include  at  least 
the  following: 

1.  The  relationship  of  the  health  services 
of  the  facility  to  the  applicable  health  sys¬ 
tems  plan  and  annual  Implementation  plan. 

2.  The  relationship  of  the  health  services 
of  the  facility  to  the  long-range  development 
plan  (If  any)  of  the  applicant. 

3.  The  need  that  the  population  served  or 
to  be  served  by  the  facility  has  for  the  health 
services  of  such  facility. 

4.  The  availability  of  alternative,  less  costly, 
or  more  effective  methods  of  providing  the 
health  services  which  the  facility  provides. 

5.  The  relationship  of  the  health  services 
provided  by  the  facility  to  the  existing  health 
care  system  of  the  area. 

6.  The  availability  of  resources  (including 
health  manpower,  management  personnel, 
and  funds  for  capital  and  operating  needs) 
for  the  provision  of  services  by  the  facility 
and  the  availability  of  filtematlve  uses  of 
such  resources  for  the  provision  of  other 
health  services. 

7.  The  special  needs  and  circumstances  of 
those  entitles  which  provide  a  substantial 
portion  of  their  services  or  resources,  (m:  both, 
to  Individuals  not  residing  in  the  health  serv¬ 
ice  area  in  which  the  entities  are  located  or 
in  adjacent  health  service  areas.  Such  en¬ 
tities  may  include  medical  and  other  health 
professions  schools,  multidisciplinary  clinics, 
and  other  speciality  centers. 

8.  The  special  needs  and  circumstances  of 
health  maintenance  organizations  for  which 
assistance  may  be  provided  under  Title  XIII. 

9.  The  costs  and  methods  of  the  proposed 
construction  or  modernization,  including  the 
costs  and  methods  of  energy  provision. 

10.  The  probable  Impact  of  the  project 
reviewed  on  the  applicant’s  costs  of  provid¬ 
ing  health  services. 
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